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LIST OF AUTHORITIES TOR APPELLANT 
The following oases sustain the proposition that where, under 
the language of a statute, time is to be computed from an act or 
an event, as distinguished from a day or date, the day upon which 
the act or event transpired is to be included in the computation 
of time* 

Arnold vs*U*S* ,9 Cranch 119 & 120 
Griffith vs* Boggert Et* Al*, 13 Howard 162 

- 

Taylor vs* Brown, 147 U* S* 644 

Barnett Com* vs* Trust Co*, 282 U* S* 438 

Benoit vs* Rail Road Co*, 87 N* Y* Supp* 952 

Burrall vs* Du Blais, 2 Dallas* 229 

Krieg vs* Outhouse, liix 8 Ill* App* 304 

Louisville vs* Savings Bank, 104 U* S* 475 

Me Farland vs* Moore, 32 D* C* App* 215 

Peterson vs* Rail Road Co*, 25 S* E* 370 & 371 

Lebus vs* Wayne Ratterman Co*, 21 S* W* 652 

Geneva Cooperage Co* vs* Brown, 124 Amer* State 388 

_ Qt .ny Hb XPVni rl . .TAJ CL*—Ui —-*- — 


It is respectfully sutanitted that where the right of action 
accrues upon or by the occurence of an act (as in the case Sub 
Judice) the rule applies* 

(As tlvif Ji n 

Robert Hardison 
Attorney for Appellant 
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Court of Appeals of the District of Columbia 


No. 5519. 

D. M. Freeman, Appellant, 
vs. 

Frank Pew. 


a Supreme Court of the District of Columbia. 

i 

At Law. 

No. 74670. | 

Frank Pew, Plaintiff, j 

i 

vs. 

! 

D. M. Freeman, Defendant. 

i 

United States of America, 

7 i 

District of Columbia, ss: 

j 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

I 

1 Declaration . 

j 

Filed January 20,1928. 

In the Supreme Court of the District of Columbia, Holding 

a Circuit Term. I 

i 

| 

Law. Number 74670. 

Frank Pew, Plaintiff, 
vs. 

j 

D. M. Freeman, Defendant. j 

The plaintiff sues the defendant for that heretofore, to 
wit, on or about the 18th day of January, A. D.j 1927, the 

i 

1—5519 <7 
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defendant appeared before R. B. Gott, Deputy Clerk, o 
the Police Court of the District of Columbia, and did then 
and there falsely and maliciously and without reasonable 
cause whatsoever charge and accuse plaintiff with having 
committed a criminal offense, a violation of Section 851 of 
the Code of Laws of the District of Columbia, in that the 
plaintiff on the 1st of January, 19*27, and at the District of 
Columbia, was entrusted with the possession of money of 
the value of ninety (90) dollars in the National Currency 
of the United States of America, for the purpose of apply¬ 
ing the monev aforesaid for the use and benefit of D. M. 
Freeman the owner thereof and said Frank Pew, plaintiff 
herein, did then and there unlawfullv convert said monev 
to his own use: and said defendant did cause and procure a 
warrant to be issued by said R. B. Gott. Deputy Clerk as 
aforesaid, charging the plaintiff with the offense as de¬ 
scribed herein. That as a result of the issuance of the said 
warrant the defendant caused and procured a member of 
the Metropolitan Police Department of the District of Co¬ 
lumbia to take said plaintiff to the Ninth Police Precinct 
where he was charged with the said offense and his name 
put on the police blotter and he was otherwise liumil- 
2 iated: that! the plaintiff was incarcerated in the pre¬ 
cinct until released on bond in the sum of $500.00 for 
his appearance in the Police Court of the District of Co¬ 
lumbia to answer said charge: that on. to wit, the 20th day 
of January, 1927.,this plaintiff was caused to appear before 
Joseph C. Bruce,! Esq., an Assistant United States Attor- 
nev in and for the District of Columbia, and that after a 
hearing of the aforementioned charge the said Assistant 
United States Attorney did then and there Nolle Prosequi 
the said charge: that said charge was in effect false: that 
there was no reasonable or probable cause for said prose¬ 
cution : that the said defendant made said charge from a 
motive of malice: that the plaintiff was, at and before the 
time of his said arrest, a reputable business man and that 
the said prosecution has greatly impaired his business 
dealings and lias caused him humiliation and embarrass¬ 
ment among his friends and business associates: that the 
plaintiff suffered great mental anguish and was made ill 


and has suffered other injuries as a result of the aforesaid 
malicious prosecution. 


*—a 
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Wherefore plaintiff brings this suit and claims of the 
defendant the sum of Ten Thousand Dollars ($10,000) be¬ 
sides costs of this suit. 

JAMES A. O’SHEA, 
Attorney for Plaintiff. 

| 

Demurrer. 


Filed February 6, 1928. 

1 

i 

i 

# * # # * # # 

The defendant, D. M. Freeman, by his attorney Robert 
Hardison demurs to the declaration, and for j ground of 
demurrer says that the matters and things therein 
3 alleged are insufficient in law to constitute a cause of 
action against this defendant; and of this he prays 
the judgment of the Court. 

ROBERT HARDISON, 
Attorney for Defendant. 


Points to be Argued. 


1. That the declaration does not allege specifically that 
the charge upon which the plaintiff was arrested was false; 

2. That the prosecution upon the entry of| the Nolle 
Prosequi ceased, and has come to an end. 

ROBERT HARDISON, 
Attorney for Defendant. 

\ 

Mr. James A. O’Shea, 

' i 

Attorney for plaintiff: 

You will please take notice that the foregoing demurrer 
will be called to the attention of the Court on Friday, 
February 10, 1928 at 10 o'clock, or as soon thereafter as 
the attention of the Court mav be had. 

ROBERT HARDISON, 
Attorney for Defendant. 

i 

Supreme Court of the District of Columbia. 

Friday, February |10, 1928. 

i 

Session resumed pursuant to adjournment, Hr* Justice 
Bailey presiding. 

• • * * • 


* 
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Upon consideration of defendant’s demurrer filed herein 
to the declaration, it is ordered that said demurrer he. and 
the same is hereby, sustained, with leave to the plaintiff 
to amend his declaration within ten davs hereof. 

4 Amended Declaration. 

Filed February 14, 1928. 

**»**•• 


Leave of Court being first had and obtained the plaintiff 
tiles the following as his amended declaration: 

The plaintiff sues the defendant for that heretofore, to 
wit, on or about the 18th day of January, A. D., 1927, the 
defendant appeared before R. B. Gott, Deputy Clerk of 
the Police Court of the District of Columbia, and did then 
and there falselv and maliciously and without reasonable 
cause whatsoever charge and accuse plaintiff with having 
committed a criminal offense, a violation of Section 851 of 
the Code of Laws of the District of Columbia, in that the 
plaintiff on the 1st of January, 1927, and at the District 
of Columbia, was entrusted with the possession of money 
of the value of ninety (90) dollars in the national currency 
of the United States of America, for the purpose of apply¬ 
ing the monev aforesaid for the use and benefit of D. M. 
Freeman the owner thereof and said Frank Pew, plaintiff 
herein, did then and there unlawfully convert said money 
to his own use; and said defendant did cause and procure 
a warrant to be issued by said R. B. Gott, Deputy Clerk 
as aforesaid, charging the plaintiff with the offense as 
described herein.; That as a result of the issuance of the 
said warrant the defendant caused and procured a member 
of the Metropolitan Police Department of the District of 
Columbia to take said plaintiff to the Ninth Police Precinct 
where lie was charged with the said offense and his name 
put on the police blotter and he was otherwise humiliated; 
that the plaintiff was incarcerated in the precinct until re¬ 
leased on bond in the sum of $500.00 for his appearance 
in the Police Court of the District of Columbia to answer 
said charge; that on, to wit, the 20th day of January, 1927, 
this plaintiff was caused to appear before Joseph C. 
5 Bruce, Esq., an Assistant United States Attorney in 
and for the District of Columbia, and that after a 
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hearing* of the aforementioned charge the saijl Assistant 
United States Attorney did then and there Nolle Prosequi 
the said charge; that said charge was false; that there was 
no reasonable or probable cause for said prosecution; that 
the said defendant made said charge from a motive of mal¬ 
ice; that the plaintiff was, at and before the jtime of his 
said arrest a reputable business man and that the said 
prosecution has greatly impaired his business dealings and 
has caused him humiliation and embarrassment! among his 
friends and business associates; that the plaintiff suffered 
great mental anguish and was made ill and hgs suffered 
other injuries as a result of the aforesaid malicjious prose¬ 
cution. 

Wherefore plaintiff brings this suit and claims of the de¬ 
fendant the sum of Ten Thousand Dollars ($10,0p0) besides 
costs of this suit. 

JAMES A. O’SIIEA, 
Attorney for Plaintiff. 

i 

Demurrer to Amended Declaration. j 
Filed February 18, 1928. ! 

* 7 i 


• # # * • # j # 

Comes the defendant, 1). M. Freeman, erroneously de¬ 
nominated D. V. Freeman, and demurs to thb amended 
declaration, and for ground of demurrer says that the mat¬ 
ters and tilings therein alleged are insufficient j in law to 
constitute a cause of action against the defendant, and of 
this he pravs judgment of the Court. 

ROBERT HARDISON, 

At to nicy for Defendant. 

i 

Points to be Argued. 

The amended declaration does not show that the charge 
upon which the plaintiff was arrested has been finally 
6 determined, and the case arising thereupon termi¬ 
nated and come to an end, and for otlpr reasons 
appearing on the face of the record. 

ROBERT HARpISON. 

Mr. James A. O’Shea, 

Attorney for the plaintiff: 

You will please take notice that I will call the'foregoing 
demurrer to the attention of the Court upon Friday, the 


6 


D. M. FREEMAN VS. FRANK PEW. 


24th day of February, at 10 o'clock, A. M., or as soon there¬ 
after as a hearing mav be had. 

ROBERT HARDISON, 
i Attorney for Defendant. 

Supreme Court of the District of Columbia. 

Friday, February 24,1928. 

Session resumed pursuant to adjournment, Mr. Justice 
Bailey presiding. 




Upon consideration of defendant's demurrer filed here¬ 
in to the amended declaration, it is ordered that said de¬ 
murrer be, and the same is hereby, overruled: to which 
ruling, the defendant prays an exception, which is allowed. 

Pleas to Amended Declaration. 

Filed December 13, 192S. 

♦ * * * * * 


Defendant, D. M. Freeman, sued as D. V. Freeman, for first 
plea to the amended declaration of plaintiff, denies the aver¬ 
ment in plaintiff's amended declaration that on or about the 
18th of January, 1927, he appeared before R. B. Gott, Dep¬ 
uty Clerk of the Police Court of the District of Colum¬ 
bia, and then and there falselv and maliciouslv, and 
7 without reasonable cause, charged and accused plain¬ 
tiff with having committed a criminal offense, to-wit, 
a violation of Section 851 of the Code of Laws of the Dis¬ 
trict of Columbia, in that the plaintiff on the first of Janu¬ 
ary, 1927, in the District of Columbia, was entrusted with 
the possession of money of the value of $90 in the national 
currency of the United States for the purpose of applying 

the monev aforesaid to the use and benefit of D. M. Free- 
* 

man, the owner thereof, and that the said Pew did then and 
there unlawfully convert said monev to his own use, and 
that the defendant did thereupon cause and procure a war¬ 
rant to be issued by the said R. B. Gott, Deputy Clerk as 
aforesaid, charging the plaintiff with the offense as de¬ 
scribed. 
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Defendant says the facts are that upon the s;jid date, the 
18th day of January, 1927, he appeared before Ralph Given, 
Assistant United States District Attorney iii charge of 
prosecutions of crime in the District of Columbia in the 
Police Court of the District of Columbia, and there and then 
laid before him fully and truthfully all the details of a trans¬ 
action which he, defendant, had had with the plaintiff, Frank 
Pew, and the said Ralph Given, Assistant United States 
District Attorney aforesaid thereupon informed the defend¬ 
ant that the said acts of Frank Pew detailed bvjthe defend- 
ant constituted a criminal offense, to-wit, a violation of Sec¬ 
tion 851-b of the Code of Laws of the District o|f Columbia, 
and he thereupon gave to the defendant a written order di¬ 
rected to the Clerk of the Police Court of the! District of 

i 

Columbia which order in words and figures is as follows: 


“To the Clerk of the Police Court, District of Columbia: 


Please issue warrant for charge 851-b Code. 
January 18, 1927.” 


GIVEN. 


8 with direction to deliver it to R. B. Gotf, the War¬ 
rant Clerk of the Police Court of the 'District of 
Columbia. Defendant thereupon in pursuance;of said in¬ 
struction and direction delivered the said writing to R. B. 
Gott, Warrant Clerk of the Police Court of the! District of 
Columbia who thereupon issued a warrant as jdirected in 
said writing, charging plaintiff, Frank Pew, with a viola¬ 


tion of Section 851-b of the Code of the District of Colum¬ 


bia. Defendant savs that this is all he had to do with the 

% 

procuring of the warrant for the arrest of the 'plaintiff or 
in prosecuting the plaintiff and in doing it he ac^ed without 
malice and in good faith, relying upon the instruction and 
direction of the said Ralph Given, Assistant District At¬ 
torney, after fully and truthfully stating to thejsaid Ralph 
Given all of the facts and circumstances connected with the 
transaction between plaintiff and defendant. | Defendant 
admits that the plaintiff was arrested by a merhber of the 
Metropolitan Police Force of the District of Columbia, and 
taken to the Ninth Police Precinct where he wjas charged 
with the said offense, to-wit, the violation of Sectjon 851-b of 


i 

i 
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the Code, and says plaintiff was detained there only a short 
time, and was not thereby humiliated, nor was he in¬ 
carcerated in the Precinct until released upon bond. The 
statement that Joseph C. Bruce, Esq., an Assistant United 
States Attorney fpr the District of Columbia, did thereafter 
Nolle Pros the said charge is true, but defendant denies that 
the said charge was false, and says that in entering the 
Nolle Prosequi the said Joseph C. Bruce acted under a mis¬ 
apprehension of the evidence. 

Defendant denies that there was no reasonable or prob¬ 
able cause for said prosecution, and he denies that in mak¬ 
ing said charge he acted from motives of malice but says he 
had reasonable grounds for believing and did believe said 
charge was true. He denies that plaintiff was, before 
9 the time of the said arrest, a reputable business man. 

He denies that the said prosecution has greatly im¬ 
paired plaintiff's business dealings (whatever that aver¬ 
ment in the declaration may mean), and he denies that said 
prosecution has caused plaintiff humiliation and embar¬ 
rassment among his friends and business associates. He 
denies that plaintiff suffered great mental anguish, and was 
made ill and has suffered other injuries as a result of the 
aforesaid prosecution. Each and every other material aver¬ 
ment of the amended declaration is denied. 

Second Plea. 

For further plea the defendant says that more than one 
year elapsed between the matters and things complained of 
in the declaration and the filing of this action, and defend¬ 
ant pleads and relies upon the one-year statute of limita¬ 
tion of the District of Columbia in such cases made and pro¬ 
vided in bar of plaintiff's right to maintain this action. 

Wherefore Defendant prays that the plaintiff take noth¬ 
ing bv his amended declaration; that the same be dismissed, 
and that defendant recover of plaintiff his costs about this 
action expended. 

ROBERT HARDISON, 
Attorney for Defendant. 
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Mem orandn m. 

i 

| 

May 21,1931.—Verdict for Plaintiff—$400. j 
10 Supreme Court of the District of Colurjibia. 

i 

Friday, Jun£ 19, 1931. 

Sessions resumed pursuant to adjournments, Hon. Jen- 
nine's Bailey, Joseph \V. Cox. Justices, presiding. 


Upon consideration of the motion for a new trial filed 
herein the same having been heretofore argwhl and sub- 
mitted to the court it is ordered that said motion be and 
the same is hereby overruled and judgment ojn verdict is 
ordered. 

Wherefore it is considered that plaintiff recover of de¬ 
fendant herein the sum of Four Hundred Dollars ($400.00) 
with interest thereon until paid, together with costs of suit 

1 v i 

to be taxed bv the clerk and have execution theifeof. 


i Justice. 

I 

Wednesday, July 1, 1931. 

i 

As of June 24th. 

Sessions resumed pursuant to adjournments, Hon. Jen¬ 
nings Bailey, Joseph W. Cox, Justices, presiding. 


Comes now the defendant by his attorney of record and 
notes an appeal to the Court of Appeals of tjhis District 
from the judgment entered herein on the 19th (jiay of June, 
1931; whereupon, an undertaking to act as a supersedeas 
bond is hereby fixed in the sum of Six Hundred Dollars 

($600.00). ‘ i 

pox, 

Justice. 


Comes now the defendant and prays leave to; deposit Six 
Hundred Dollars ($600.00) cash with the clerk in lieu of the 
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Six Hundred Dollars ($600.00) supersedeas bond which 
leave is accordingly granted. 

COX, 
Justice. 

11 Memoranda. 

July 1, 1931.—$600.00 deposited by defendant in lieu of 
supersedeas bond. 

July 10, 1931.—Proposed Bill of Exceptions filed. 

Assignment of Errors. 

Filed July 10,1931. 

*•••••• 


The defendant assigns as reversible error the following: 

1. That the Court erred in overruling defendant’s motion 
to direct a verdict for the defendant at the conclusion of the 
evidence for the plaintiff, upon the ground that the action 
was barred bv the one vear Statute of Limitations. 

2. That the Court erred in overruling the motion of de¬ 
fendant, made at the conclusion of all the evidence, to direct 
a verdict for the defendant upon the ground that the action 
was barred bv the one vear Statute of Limitations. 

ROBERT HARDISON, 
Attorney for Defendant, D. M. Freeman. 

Service acknowledged Julv 10, 1931. 

J. H. BURNETT, 

Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 

Wednesday, August 5, 1931. 

Session resumed pursuant to adjournment, Hon. Joseph 
W. Cox, Justice, presiding. 






Come now the parties hereby by their respective 
12 attorneys of record, and thereupon the defendant by 
his attorney of record submits to the Court the Bill 
of Exceptions taken at the trial of this cause and prays that 
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i 

i 

i 

! 


the same be signed and made of record nunc pro tunc, which 
is herebv accordingly done. 

* O V 

Docket Entries. 

* * • • • • • 




192S, Jan ? y 

20. 


4 4 

4 4 


4 4 

4 4 

i i 

Feb. 

6. 

i < 

4 4 

10. 

11 

4 4 

4 4 

t i 

4 4 

14. 

4 k 

k k 

18. 

4 k 

4 4 

24. 

4 k 

Dec. 

13. 

4 4 

4 4 

4 4 

1930, Sept. 

30. 

1931, 

Apr. 

28. 

i t 

4 4 

4 4 

t k 

4 4 

4 4 


Mav 

12. 

k. 

4 4 

18. 

k 4 

4 4 

20. 

4 4 

4 4 

19. 

4 4 

4 4 

20. 

4 4 

4 4 

21. 

4 4 

4 4 

22. 

4 4 

June 

15. 

4 4 

4 4 

4 4 

4 4 

4 4 

19. 


Proceedings. 

Deposits toward costs by 0’$hea. 
Appearance—Declaration filed. 

Summons (2) & copy decl. issued. 
Appearance Hardison for Deft.—Demur¬ 
rer to decl. & Notice filed, i 


Summons ret*d served Jan. 24, 1928. 
Demurrer to decl. sustained—10 days to 
amend (M. 79, p. 150). | 

Amended Decl. filed. 

Demurrer to amended decl. <x notice tiled. 
Demurrer to amended decl. overruled (M. 

79, p. 162). | 

Pleas to amended declaration filed. 

Note of Issue & Notice Calendared tiled. 
Docket & Index. 

Spa. d. t. (2) Def’t, (1) Wits issued: 
Served. 

S]>a. d. t. (2) Def’t, (1) IWits issued: 
Served. 


Spa. (2) Def’t (1) Wits issued: Served. 
“ (2) “ (1) “ !“ (Served 

by Marshal, Middleton. V;p) 

Spa. (3) Def’t. (2) Wits issued: Served 1 


—Not found 1. 
Spa. d. t. (2) 
Served. 


Deft. (1) Wits 


issued: 


Jury sworn & respited (M. 84, p. 98). 


“ respited (M. 84, p. 100)j 
Verdict for Plff. $400 (M. 84j p. 105). 
Motion for New trial (M.iS4, p. 110). 

Cox, J. | 

Motion for New trial argued & submitted 

(M. 84, p. 149). 1 | 

Docket & Index. j 

Motion for New trial overruled (M. 84, 

p. 161). | 

Judgment on Verdict for PlffL vs. Deft, for 

$400.00 (M. 84, p. 161). 
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Date. 

19:51, .Juno 

a a 


“ Julv 


U 4 i 


a a 


n a 

a a 

a a 


i i 
i i 


t i 


Aug. 


Proceedings. 

20. Deposit by O'Shea. 

20. Judgment assigned to use of Jas. A. 
O’Shea order Plff. filed. 

“ Memo. Cox, J., filed. 

1. As of June 24/31. Appeal noted from 
Judgt. of June 19/31. Supersedeas fixed 
at $600 (M. 84, p. 181). 

“ Leave to deposit $600 in lieu of Superse¬ 
deas bond (M. 84, p. 182). 

“ $600.00 deposited by Deft, in lieu of Super¬ 
sedeas. 

10. Proposed bill of exceptions bled. 

10. Assignment of errors “ 

11. Designation of record “ 

11. Deposit by Hardison. 

5. Bill of Exceptions signed & filed (M. 84, 
p. 222). Cox, J. 
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Designation of Record. 


Filed July 11, 1931. 


The Clerk of the Court will please copy in the record 
the following, for the use of the Court of Appeals in the 
above entitled cause: 

1. The original declaration with the endorsements 
thereon, showing the date of filing. 

2. Defendant's demurrer to the original declaration. 

3. The order sustaining the demurrer to the original dec¬ 
laration. 

4. The amended declaration. 

5. The demurrer to the amended declaration. 

6. The order overruling the demurrer to the amended 
declaration. 

7. Defendant’s plea to amended declaration. 

8. The motion made, at conclusion of plaintiff’s evidence, 
for a directed verdict for the defendant. 

9. The order overruling the motion for directed verdict 
for defendant. 

10. Defendant’s motion at the conclusion of all the evi¬ 
dence for a directed verdict for the defendant. 
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11. The order overruling the motion for a directed ver¬ 
dict. ! 

12. Docket Entries. 

13. Verdict and Judgment. 

14. Bill of Exceptions. ! 

15. Assignment of Errors. 

16. This designation. 

ROBERT HARDISON, 
Attorney for Defendant. 

Xo objection. 

J. H. BURNETT, | 

Atty. for Plaintiff. \ 

14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 13, both inclusivej, to be a true 
and correct transcript of the record, according to directions 
of counsel herein tiled, copy of which is made part of this 
transcript, in cause Xo. 74670 at Law, wherein Frank Pew 
is Plaintiff and D. M. Freeman is Defendant, as the same 
remains upon tin* files and of record in said (j’ourt. 

In testimonv whereof I hereunto subscribe !mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 6th day of October, 1931. j 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

15 In the Supreme Court of the District of Columbia, 

Holding a Circuit Term. 

At Law. 

No. 74670. | 

Frank Pew, Plaintiff, 

vs. | 

D. M. Freeman, Defendant, j 

i 

Defendant’s Proposed Bill of Exceptions. 

Filed Jul. 10, 1931. Frank E. Cunninghajn, Clerk. 

Bo it remembered that: this cause came on! for trial be¬ 
fore the Honorable Joseph AY. Cox, Justice of!the Supreme 


i 
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Court of the District of Columbia, holding a Circuit Court, 
upon the 19th day of May, 1931, and was tried by jury. It 
appeared from the record in the case, and counsel for plain¬ 
tiff stated in open court, that the cause of action accrued 
upon the 20th day of January, 1927, and that the action was 
filed upon the 20th day of January, 1928. At the conclu¬ 
sion of the plaintiff's evidence, the defendant moved the 
Court to direct a verdict for the defendant upon the ground, 
inter alia, that it appeared from the record in the case, and 
the admission of counsel, that the action was barred by the 
One year Statute of Limitations, in that the cause of action 
accrued upon the 20th day of January, 1927, and the action 
was not filed until the 20th dav of Januarv, 1928. This 
motion, at the time, was over-ruled, to which ruling the de¬ 
fendant, at the time, excepted. 

Upon the completion of all the evidence for both plaintiff 

and the defendant, the defendant renewed his motion to 

dismiss on the ground that the action was barred bv the 

* • 

one vear Statute of Limitations, and this motion was there- 

• i 

upon over-ruled by the Court, to which ruling defendant 
at that time excepted. 

Comes now the defendant, D. M. Freeman, by his attor¬ 
ney, Robert Hardison, and presents this, his Bill of Ex¬ 
ceptions, and asks the Court to settle, sign, and seal it, and 
make it a part of the record in this action. 

ROBERT HARDISON, 
ROBERT HARDISON, 
Attorney for Defendant. 

16 'file Court having examined the foregoing Bill of 
Exceptions hereby approved, settles, signs and seals 
the same, and makes it a part of the record in this case 
August 5, 1931. 

JOSEPH W. COX, 

Justice. 


Service acknowledged July 10. 1931. 

No objection to signing same. 

J. H. BURNETT, 
Attorney for Plaintiff. 

Settled this 5th dav of August, 1931. 

J. W. C. 
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STATEMENT ! 

I 

May it Please the Court: 

Only one question is presented on this appeal, and jit 
arises as follows: 

Appellee, on January 20, 1928, filed an action for ma¬ 
licious prosecution against Appellant, in which he Al¬ 
leged that the Appellant, without reasonable cause, had 
Appellee arrested on a charge of larceny after trust, un¬ 
der Section No. 851b, Code of Laws of the District bf 
Columbia, and that after the arrest of Appellee, and his 
appearance in the Police Court of the District of Colum- 
bia to answer said charge, the Assistant United States 
Attorney, in charge of such prosecutions in the Police 
Court, upon the 20th day of January, 1927, nolle prossed 
the case, and thereupon the prosecution came to an end. 

Appellant, by motion made at the conclusion of the 
evidence on behalf of the plaintiff (Appellee), movqd 
for a directed verdict in favor of Appellant, upon the 
ground that under Section 1265 of the Code of the Dis¬ 
trict of Columbia the action was barred by the one year 
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statute of limitation, in that it was brought more than 
“one year from the time when the right to maintain” 
such action accrued. Appellant renewed the said mo¬ 
tion at the conclusion of all the evidence in the case, and 
now contends that the refusal of the trial Court to grant 
the motion was reversible error, and the sole question 
arising on the record is: where a cause of action for ma¬ 
licious prosecution accrued upon a Nolle Pros had the 
20th day of January, 1927, and suit was filed upon the 
20th day of January, 1928, had more than one year 
elapsed between the accrual of the cause of action and 
the filing of the suit? 

ARGUMENT 

Section 1265 of the D. C. Code provides no action for 
false arrest or false imprisonment “shall be brought after 
one year from the time when the right to maintain any 
such action shall have accrued.” 

At the trial Appellant contended, Appellee conceded, 
and the Court held that: plaintiff’s cause of action ac¬ 
crued immediately upon the entry of the nolle pros in 
the Police Court, and that suit for malicious prosecution 
could have been filed immediately upon that date, viz., 
January 20, 1927. 

The General Rule with reference to the computation 
of time in statutory periods of limitations is that where 
computation is to be made from an act done, and not 
from the day upon which an act or event transpires, the 
day on which the act is done should be included. 

McFarland vs. Moore , 32 App. D. C. 213. 

Burrall vs. Du Blais, 2 Dali. 229. 

Arnold vs. United States, 9 Cranch 104. 

Griffith vs. Bogert, 18 Howard 158. 

Taylor vs. Brown, 147 U. S. 640. 

In McFarland vs. Moore, supra, the language of the 
statute defining the period of limitation under considera- 
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tion meant exactly the same as Section 1265 of the Code 
of the District of Columbia, which provides that no ac¬ 
tion for false arrest or false imprisonment shall be 
brought after one year from the time when the right to 
maintain any such action shall have accrued. 

In McFarland vs. Moore, the language of the statute 
of limitation was “within 30 days after the passage of 
this Act, the Commissioners of the District of Columbia 

7 m j 

be and they are hereby, authorized and directed to in¬ 
stitute in the Supreme Court of the District of Columbia 
a proceeding in rem to condemn the land.” 

To say that no action shall be brought after one year 
from the time when the cause of action accrues is exactly 
the same as saying that any action that is brought must 
be brought within one year from the time the cause of 
action accrued; and to say that an action may be brought 
“within 30 days after the passage of this Act” means ex¬ 
actly the same thing as that no action “may be brought 
after 30 days after the passage of the Act.” 

In Arnold vs. U. S., 9 Cranch 104, the language of the 
Act was “an addition duty, etc., shall be levied and col¬ 
lected on all goods, etc., which shall, from and after the 
passage of this Act, be imported into the United States, 
etc.” The Act was approved by the President on July 
1, 1812, and it was contended that the 1st day of July 
must be excluded; that the meaning was the same as|if 
the words had been “from and after the 1st of July!;” 
in which case the first of July would certainly be ex¬ 
cluded, and the Act would not be enforced until after 
that date. However, the Court held in that case that the 
first of July, the date upon which the Act w r ent into 
effect, should be included, and that salt imported on that 
day should pay duty, and in so holding the Court siid 
“it is a general rule that where the computation is to be 
made from an act, the day on which the act is donej is 
to be included.” 

i 

In Griffith vs. Bogert, supra, the statute provided: ho 
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such land,, tenements, or hereditaments shall be seized 
and sold until after the expiration of 18 months from the 
death of such ancestor, or the date of the letters testa¬ 
mentary, or letters of administration; and the question 
was whether the day upon which the letters of adminis¬ 
tration were issued should be counted in calculating the 
term of 18 months. The Court held it should be in¬ 
cluded. 

In Taylor vs. Brown, the Act provided that the title 
to land acquired by an Indian by virtue thereof should 
not be subject to alienation or incumbrance “for a period 
of 5 years from the date of the patent issued therefor,” 
and the Court held that the day of the issuance of the 
patent should be included in the computation of the five- 
year period. 

In all of these cases the Court held that in the compu¬ 
tation of time, where, according to language of the stat¬ 
ute, the period begins to run from the happening of an 
act rather than from the day upon which an act occurs, 
the whole day upon which the act transpired must be 
included in computing the period of time, and this Court, 
in McFarland vs. Moore, predicated its conclusion upon 
that principle, and stated it as follows: 

“While there is considerable conflict of au¬ 
thority on this question, we think the rule gen¬ 
erally followed by the Supreme Court of the 
United States, where the computation is to be 
made from an act done, the day on which the act 
is done should be included.” 

That decision stands and has never been expressly 
overruled by the Court, and is now the law in the Dis¬ 
trict of Columbia, unless it has been overruled by a far¬ 
fetched implication. 

As opposed to that case, however, Appellee cites and 
relies upon the case of Ambrose vs. Brown, 42 App. 25, 
in which the Court, following the earlier decision of the 
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Supreme Court of the District of Columbia in Baker & 
Bro. vs. Ramsberg’s So7is, 4th Mackey 1, held that where 
the date upon which suit might be brought upon a note 
w r as July 6, 1879, and suit was begun on July 6, 1882, the 
suit was brought “within 3 years ensuing the cause ! of 
such action, and not after.” 

i 

The decision in the case of Ambrose vs. Brown is irRe- 
concilible wdth the case of McFarland vs. Moore, and the 
U. S. Supreme Court decisions upon which McFarland 
vs. Moore is based, except upon the principle that the 
time in Ambrose vs. Brown was computed from a date, 
and not from an act, as was done in McFarland vs. 
Moore. 

i 

In Ambrose vs. Brown no mention was made of the 
opinion in McFarland vs. Moore, and as the two can-be 
reconciled, upon the familiar distinction that in one the 
computation of time was from an act, and in the other 
from a day, McFarland vs. Moore ought not to be Re¬ 
garded as having been impliedly overruled. The case! at 
Bar, McFarland vs. Moore, and Ambrose vs. Brown niay 
be brought into harmony, and the decisions of this Coiirt 
made consistent, by computing the time in this case 
from an act, viz., the entry of the nolle pros, as the tifaae 
was computed in the case of McFarland vs. Moore frpm 
an act, viz., the passage of the Act of Congress; whereas 
the time in Ambrose vs. Brown was computed from the 
date, that is, the day upon which suit could have been 
filed upon the note sued on. 

There is a real and substantial distinction between an 
accrual of a cause of action upon the maturing of a note, 
and the accrual of a cause of action for malicious prose¬ 
cution. The first accrues merely by the passage of tiijne, 
and its happening is caused by no act that can be located 
in time, and the law can apprehend it only by the (Jay 
upon which it transpires; while an action for malicious 
prosecution comes into existence only by the commission 


! 
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of an act, viz., the nolle pros of a prosecution, which can 
be located in time. 

It is therefore respectfully submitted, in conclusion, 
that the cases of McFarland vs. Moore, Ambrose vs. 
Brown, and the case at Bar, may and should be harmon¬ 
ized, upon that principle, as the law of the District of 
Columbia with reference to the computation of time un¬ 
der the local statute of limitation; and it would follow 
that the judgment if the Lower Court in this case should 
be reversed, as the principle involved here is identical 
with the principle which controlled in McFarland vs. 
Moore. 

Respectfully submitted, 

Robert Hardison, 

Attorney for Appellant. 
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STATEMENT OF CASE 

Frank Pew, Appellee, filed suit for malicious prose¬ 
cution in the lower court. Judgment was entered 
against D. M. Freeman, appellant, and appeal jwas 
taken therefrom. 

Appellant contends that, since the cause of action 
arose on January 20, 1927, the statute of limitations 
had run on midnight of January 19, 1928, and Suit 
could not be properly filed on January 20, 1928. 

The record discloses that the prosecution of Pew by 
Freeman was ended January 20, 1927, and that suit 
was not filed until January 20, 1928. Freeman filed a 
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plea to the declaration alleging that more than one year 
had elapsed between the ending of the criminal prose¬ 
cution of Pew and the filing of his declaration. 

ARGUMENT 

The statute of limitations as to suits for malicious 
prosecution is as follows, (Tit. 24, Sec. 341, D. C. Code): 

“No action shall be brought ... for 
. . . malicious prosecution . . . after one 

year from the time when the right to maintain 
any such action shall have accrued; . . .” 

The position of Freeman is this—If the Criminal 
prosecution of Pew had been concluded at 9:16 A. M. 
January 20, 1927, Pew would have had until midnight 
of January 19, 1928 to file his suit. That would shorten 
the time set forth in the statute. Such a statement 
of the law is absurd. The law takes no notice of parts 
of a day. 

In Burnet vs . Willingham L. & T. Co., 282 U. S. 
437, the court said, p. 439; 

“. . . "When we say 'four years after the 

return was filed’, by common usage we think of 
four years after the day on which the return 
was filed, and it would seem that Congress was 
following common usage. . . . By Sec. 250 

(d) of the Revenue Acts of 1918 and 1921, no 
suits shall be begun 'after the expiration of five 
years after the date when such return was filed’, 
obviously treating the 'date’ and the filin g as 
marking the starting point, and 'date’ equally 
plainly meaning the year and day of the month. 
The general rule was laid down long ago in 
language quoted from chief Justice Bronson, 
Cornell vs. Moulton, 3 Denio 12, (16): '"When 
the period allowed for doing an act is to be 
reckoned from the making of a contract, or the 
happening of any other event, the day on which 
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the event happened may be regarded as an en¬ 
tirely, or a point of time; and so may be excluded 
from the computation.’ Sheets vs. Selden’s Les$ee 
2 Wall. 177, Owensboro vs. Owensboro Water 
Works Co., 243 U. S. 166, 171. Bemis | vs. 
Leonard, 118 Mass. 502 and many more cases. 
The fiction that a day has no parts is a figurative 
recognition of the fact that people do not trouble 
themselves without reason about a nicer divisipn 
of time.” 

CONCLUSION | 

i 

The argument of appellant is without merit and the 
judgment should be affirmed. 

JAMES A. O’SHEA, 

JOHN H. BURNETT, ! 

ALFRED GOLDSTEIN, j 

Attorneys for Appellee .j 
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